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ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR 51 and 52
[ Docket No. A-90-37] [FRL - , E-Docket ID No. A-2001-
0004 (Legacy Docket I D No. A-90-37)]

Prevention of Significant Deterioration (PSD) and Non-

attai nment New Source Review (NSR): Reconsideration
AGENCY: Environnental Protection Agency (EPA).
ACTI ON: Notice of reconsideration of final rule; request for
public comment; notice of public hearing.
SUMVARY: On Decenber 31, 2002 and March 10, 2003, EPA
revised regul ati ons governing the maj or New Source Revi ew
(NSR) prograns mandated by parts C and D of title |I of the
Clean Air Act (CAA or Act). Follow ng these actions, the
Adm ni strator received a nunber of petitions for
reconsi deration. Today, the EPA is announci ng our
reconsi deration of certain issues arising fromthe fina
rul es of Decenmber 31, 2002. W (the EPA) are requesting
public conmment on six issues for which we are granting
reconsi deration. The issues are described in section |V of
t he SUPPLEMENTARY | NFORVATI ON section of this preanble. W
plan to issue a final decision on these issues and ot her

issues raised in the various petitions by [|I NSERT DATE 90

DAYS FROM DATE OF PUBLI CATI QN .
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We are only seeking coment on provisions of the mgjor
NSR rul es as specifically identified in this notice. W
w Il not respond to any comments addressi ng any ot her
provi sions of the NSR rul es or program
DATES: Comments. Comments nust be received on or before
[ | NSERT DATE 30 DAYS AFTER PUBLI CATI ON I N THE FEDERAL
REG STER] .

Public Hearing. The public hearing will convene at 9 a. m

and will end after all registered speakers have had an
opportunity to speak but no later than 10 p.m on August 14,
2003. Because of the need to resolve the issues raised in
this notice in a tinmely manner, EPA will not grant requests
for extension beyond this date. For additional infornmation
on the public hearing and requesting to speak, see the
SUPPLEMENTARY | NFORVATI ON section of this preanble.
ADDRESSES: Comments. Comrents may be submitted by mail to
U.S. Environnental Protection Agency, EPA West (Air Docket),
1200 Pennsyl vania Ave., NW Room B108, Ml Code: 6102T,
Washi ngton, DC, 20460, Attention E-Docket ID No. QAR-2001-
0004 (Legacy Docket ID No. A-90-37). Comments may al so be
submtted electronically, by facsimle, through hand
delivery/courier, or by phone.

Public Hearing. A public hearing wll be held at the

Sheraton Inperial Hotel & Convention Center, 4700 Enperor
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Boul evard, Durham North Carolina 27703, tel ephone (919)
941- 5050.
FOR FURTHER | NFORMATI ON CONTACT: Ms. Lynn Hut chi nson,
I nformation Transfer and Program I ntegration Division (C339-
03), U S Environnmental Protection Agency, Research Triangle
Park, NC 27711, tel ephone (919) 541-5795, or electronic
mai | at hutchi nson. | ynn@pa. gov.
SUPPLEMENTARY | NFORMATI ON:
. General Information

A. \VWhat are the requlated entities?

Entities potentially affected by the subject rule for
today’s action include sources in all industry groups. The
majority of sources potentially affected are expected to be

in the follow ng groups.

| ndustry Group Sl ¢ NAI CSP

El ectric Services 491 221111, 221112, 221113,
221119, 221121, 221122

Pet r ol eum Refi ni ng 291 324110

| ndustrial |norganic 281 325181, 325120, 325131,

Chem cal s 325182, 211112, 325998,
331311, 325188

| ndustrial Organic 286 325110, 325132, 325192,

Chem cal s 325188, 325193, 325120,
325199

M scel | aneous Chem cal 289 325520, 325920, 325910,

Product s 325182, 325510

Nat ural Gas Liquids 132 211112

Nat ural Gas Transport 492 486210, 221210



Pul p and Paper MIIs 261 322110, 322121, 322122,
322130

Paper MIls 262 322121, 322122

Aut onobi | e 371 336111, 336112, 336211

Manuf act uri ng 336992, 336322, 336312,

336330, 336340, 336350,
336399, 336212, 336213

Phar maceuti cal s 283 325411, 325412, 325413,
325414
a Standard | ndustrial C assification
b North Anmerican Industry Classification System

Entities potentially affected by the subject rule for
today’s action also include State, |ocal, and tri bal
governments that are del egated authority to inplenent these
regul ati ons.

B. How can | get copies of this docunent and other rel ated

i nf ormati on?

1. Docket. EPA has established an official public

docket for this action under E-Docket |ID No. QAR-2001-0004
(Legacy Docket 1D No. A-90-37). The official public docket
consi sts of the docunments specifically referenced in this
action, any public comments received, and other information
related to this action. Although a part of the officia
docket, the public docket does not include Confidentia

Busi ness Information (CBI) or other information whose
disclosure is restricted by statute. The official public
docket is the collection of materials that is available for

public view ng at the EPA Docket Center, (Air Docket), U S
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Environnmental Protection Agency, 1301 Constitution Ave., NW
Room B108, Mail Code: 6102T, Washi ngton, DC, 20460. The
EPA Docket Center Public Reading Roomis open from8:30 a. m
to 4.30 p.m, Mnday through Friday, excluding |egal
hol i days. The tel ephone nunber for the Reading Roomis

(202) 566-1742. A reasonable fee may be charged for

copyi ng.

2. Electronic Access. You may access this Federal
Reqi ster docunent el ectronically through the EPA Internet
under the “Federal Register” |istings at

http://ww. epa. gov/fedrgstr/.

An el ectronic version of a portion of the public docket
is avail able through EPA's el ectronic public docket and
conment system EPA Dockets. Interested persons may use EPA

Dockets at http://ww. epa. gov/ edocket/ to subm<t or view

public comments, access the index listing of the contents of
the official public docket, and access those docunents in
t he public docket that are available electronically. Once
in the system select “search,” then key in the appropriate
docket identification nunber.

Certain types of information will not be placed in the
EPA Dockets. Information clainmed as CBI and ot her
i nformati on whose disclosure is restricted by statute, which
is not included in the official public docket, will not be

avail able for public viewmmng in EPA's electronic public
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docket. EPA' s policy is that copyrighted material will not
be placed in EPA s electronic public docket but wll be
available only in printed, paper formin the official public
docket. To the extent feasible, publicly available docket
materials will be nmade available in EPA's el ectronic public
docket. Wien a docunent is selected fromthe index list in
EPA Dockets, the systemw || identify whether the docunent
is available for viewing in EPA's el ectronic public docket.
Al though not all docket materials nmay be avail abl e
el ectronically, you may still access any of the publicly
avai |l abl e docket materials through the docket facility
identified in section |.B.1. EPA intends to work towards
provi ding el ectronic access to all of the publicly avail able
docket materials through EPA s el ectronic public docket.

For public commenters, it is inportant to note that
EPA' s policy is that public comments, whether submtted
electronically or in paper, wll be nmade avail able for
public viewing in EPA's el ectronic public docket as EPA
receives themand w t hout change, unless the comrent
contains copyrighted material, CBI, or other information
whose disclosure is restricted by statute. Wen EPA
identifies a comment containing copyrighted material, EPA
will provide a reference to that material in the version of
the coment that is placed in EPA's el ectronic public

docket. The entire printed coment, including the



7
copyrighted material, will be available in the public
docket .

Publ ic comments submtted on conputer disks that are
mai |l ed or delivered to the docket will be transferred to
EPA's el ectronic public docket. Public coments that are
mai |l ed or delivered to the Docket will be scanned and pl aced
in EPA's electronic public docket. \Were practical,
physi cal objects will be photographed, and the photograph
will be placed in EPA's el ectronic public docket along with
a brief description witten by the docket staff.

For additional information about EPA's el ectronic
public docket visit EPA Dockets online or see 67 FR 38102,
May 31, 2002.

C. How and to whom do | submt comrents?

You may submt coments electronically, by mail, by
facsimle, through hand delivery/courier, or by phone. To
ensure proper receipt by EPA, identify the appropriate
docket identification nunber in the subject line on the
first page of your comment. Please ensure that your
comments are submtted within the specified comment peri od.
Comments received after the close of the cormment period wl|
be marked “late.” EPA is not required to consider these
|ate comments. |If you wish to submt CBI or information
that is otherw se protected by statute, please follow the

instructions in section |I.D. Do not use EPA Dockets or e-
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mail to submt CBI or information protected by statute.

1. Electronically. If you submt an electronic

comment as prescribed bel ow, EPA recommends that you i nclude
your nanme, mailing address, and an e-mail address or other
contact information in the body of your comment. Also
include this contact information on the outside of any disk
or CD ROM you submt, and in any cover |etter acconpanyi ng
the disk or CD ROM This ensures that you can be identified
as the submtter of the corment and all ows EPA to contact
you in case EPA cannot read your comment due to technica
difficulties or needs further information on the substance
of your comrent. EPA s policy is that EPA will not edit
your comrent, and any identifying or contact information
provided in the body of a cooment will be included as part
of the comment that is placed in the official public docket,
and made available in EPA's electronic public docket. If
EPA cannot read your comment due to technical difficulties
and cannot contact you for clarification, EPA may not be
abl e to consider your comment.

a. EPA Dockets. Your use of EPA's electronic public
docket to submt comrents to EPA electronically is EPA' s
preferred nethod for receiving comments. Go directly to EPA

Dockets at http://ww. epa. gov/ edocket, and foll ow the online

instructions for submtting conmments. To access EPA' s

el ectronic public docket fromthe EPA Internet Hone Page,
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select “Information Sources,” “Dockets,” and “EPA Dockets.”
Once in the system select “search,” and then key in either
Docket | D No. A-90-37 or E-Docket 1D No. OAR-2001-0004 (for
which A-90-37 is now a | egacy nunber). The systemis an
“anonynous access” system which neans EPA will not know
your identity, e-nmail address, or other contact infornmation
unl ess you provide it in the body of your comment.

b. E-mail. Comments nmay be sent by el ectronic nai

(e-mail) to a-and-r-docket @panuil.epa.gov, Attention E-

Docket | D No. QAR-2001-0004 (Legacy Docket ID No. A-90-37).
In contrast to EPA's el ectronic public docket, EPA s e-mail
systemis not an “anonynous access” system If you send an
e-mail comment directly to the Docket w thout going through
EPA's el ectronic public docket, EPA's e-mail system
automatically captures your e-nmail address. E-mai

addresses that are automatically captured by EPA' s e-nuil
systemare included as part of the comment that is placed in
the official public docket, and nade available in EPA s

el ectroni c public docket.

c. Disk or COROM You nmay submt coments on a disk
or CD ROMthat you mail to the mailing address identified in
section |.C 2. These electronic subm ssions will be
accepted in WrdPerfect or ASCII file format. Avoid the use
of special characters and any form of encryption.

2. By Mail. Send two copies of your comments to: U S
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Envi ronnmental Protection Agency, EPA West (Air Docket), 1200
Pennsyl vania Ave., NW Room B108, Mail Code: 6102T,
Washi ngton, DC, 20460, Attention E-Docket ID No. QAR-2001-
0004 (Legacy Docket I D No. A-90-37).

3. By Hand Delivery or Courier. Deliver your conments

to: EPA Docket Center, (A r Docket), U S. Environnental

Prot ection Agency, 1301 Constitution Ave., NW Room B108,
Mai | Code: 6102T, Washi ngton, DC, 20460, Attention Docket ID
No. A-90-37. Such deliveries are only accepted during the
Docket’s normal hours of operation as identified in section
|.B. 1.

4. By Facsimle. Fax your comments to the EPA Docket

Center at (202) 566-1741, Attention Docket ID No. A-2001-

0004 (Legacy Docket I D No. A-90-37).

5. By Phone. You may call and | eave oral comments on
a public comment phone line. The nunber is (919) 541-0211.
EPA wll |log and place in E-Docket ID No. OAR-2001-0004
(Legacy Docket 1D No. A-90-37) any comments received through
t hi s phone nunber.

D. How should | submit CBlI to the Agency?

Do not submt information that you consider to be CBI
el ectronically through EPA s el ectronic public docket or by
e-mail. Send or deliver information identified as CBl only
to the follow ng address: M. David Svendsgaard, c/o OAQPS

Docunent Control O ficer (C339-03), U S. Environnental
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Prot ection Agency, Research Triangle Park, NC 27711,
Attention E-Docket ID No. OAR-2001-0004 (Legacy Docket ID
No. A-90-37). You may claiminformation that you submt to
EPA as CBI by marking any part or all of that information as
CBl. (If you submt CBlI on disk or CD ROM mark the outside
of the disk or CD ROM as CBI and then identify
electronically within the disk or CD ROMthe specific
information that is CBI.) Information so marked will not be
di scl osed except in accordance with procedures set forth in
40 CFR part 2.

In addition to one conplete version of the comment that
i ncludes any information clainmed as CBlI, a copy of the
comment that does not contain the information clained as CBI
must be submtted for inclusion in the public docket and
EPA' s el ectronic public docket. |If you submt the copy that
does not contain CBlI on disk or CD ROM mark the outside of
the disk or CD ROMclearly that it does not contain CBI
I nformation not marked as CBI will be included in the public
docket and EPA's el ectronic public docket w thout prior
notice. |If you have any questions about CBI or the
procedures for claimng CBlI, please consult the person
identified in the FOR FURTHER | NFORMATI ON CONTACT secti on.

E. What should | consider as | prepare ny comments for EPA?

You may find the foll ow ng suggestions hel pful for
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preparing your coments.

. Expl ain your views as clearly as possible.
. Descri be any assunptions that you used.
. Provi de any technical information and/or data you

used that support your views.
. I f you estinmate potential burden or costs, explain

how you arrived at your estimate.

. Provi de specific exanples to illustrate your
concerns.

. Ofer alternatives.

. Make sure to submt your coments by the comment

period deadline identified.

. To ensure proper receipt by EPA identify the
appropriate docket identification nunber in the
subject line on the first page of your response.
It would al so be helpful if you provided the nane,

date, and Federal Reqister citation related to

your comments.

F. What information should | know about the public hearing?

The public hearing will provide interested parties the
opportunity to present data, views, or argunents concerning
the issues raised in this notice. Person interested in
attending or presenting oral testinony are encouraged to
regi ster in advance by contacting Ms. Chandra Kennedy,

QAQPS, Integrated I nplenentation Goup, Information Transfer
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and Program Integration Division (C339-03), U.S.
Envi ronmental Protection Agency, Research Triangle Park, NC
27711; tel ephone nunber (919) 541-5319 or e-nmai
kennedy. chandra@pa. gov no | ater than [|I NSERT DATE 12 DAYS
AFTER PUBLI CATION I N THE FEDERAL REQ STER]. Presentations
Wil belimted to 5 mnutes each. W w | assign speaking
tinmes to speakers who nmake a tinely request to speak at the
hearing. W will notify speakers of their assigned tines by
[ | NSERT DATE 14 DAYS AFTER PUBLI CATI ON I N THE FEDERAL
REG STER]. W will attenpt to acconmodate all other persons
who wi sh to speak, as tine allows.

The EPA' s pl anned seating arrangenent for the hearing
is theater style, with seating available on a first cone
first served basis for about 250 people. Attendees shoul d
note that the use of pickets or other signs will not be
al l oned on hotel property.

As of the date of this announcenent, the Agency intends
to proceed with the hearing as announced; however,
unf oreseen circunstances may result in a postponenent.
Therefore, nenbers of the public who plan to attend the
hearing are advised to contact Ms. Chandra Kennedy at the
above referenced address to confirmthe | ocation and date of

the hearing. You may al so check our New Source Revi ew

website at http://ww.epa.gov/nsr for any changes in the
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date or |ocation.
The record for this action will remain open until
[ | NSERT DATE 45 DAYS AFTER PUBLI CATI ON DATE] to accomodat e
submttal of information related to the public hearing.

G Were can | obtain additional information?

In addition to being available in the docket, an
el ectronic copy of today’'s notice is also available on the
Wrld Wde Web t hrough the Technol ogy Transfer Network
(TTN). Follow ng signature by the EPA Adm nistrator, a copy
of today’s notice will be posted on the TTN s policy and

gui dance page for newly proposed or pronul gated rul es at

http://ww. epa. gov/ttn/oarpg. The TTN provi des information
and technol ogy exchange in various areas of air pollution
control. If nore information regarding the TTN i s needed,
call the TTN HELP line at (919) 541-5384.

H. How is this preanbl e organi zed?

The information presented in this preanble is organi zed
as follows:

|. General Information
A. \Wat are the regulated entities?
B. How can | get copies of this docunent and
other related informtion?
1. Docket
2. Electronic Access
C. How and to whomdo | submt comrents?
El ectronically
By Mail
By Hand Delivery or Courier
By Facsimle
By Phone

howheE
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D. How should I submt CBI to the Agency?
E. What should | consider as | prepare ny
coments for EPA?
F. Wat information should |I know about the
publ i c hearing?
G \Where can | obtain additional informtion?
H Howis this preanbl e organized?
1. Background
I11. Today's Action
A. Gant of Reconsideration
B. Request for Stay of Final Rules
| V. Discussion of |ssues
A.  Analysis of Environnmental Inpact of Final Rule
B. Plantwi de Applicability Limtations (PALS)
1. Background
2. Emssion Units for Wiich you Begin
Actual Construction After Baseline
Peri od
3. Elimnation of Synthetic M nor
Limts [(r)(4) Limts]
C. Actual -to-Projected-Actual Test
1. Background
2. Reasonable Possibility
3. Replacenent Units
D. dean Unit
1. Background
2. FEffect of Redesignation on Cl ean
Unit Status
V. Statutory and Executive Order Reviews
A.  Executive Order 12866—Regul atory Pl anni ng and
Revi ew
B. Paperwork Reduction Act
C. Regulatory Flexibility Act (RFA), as anended
by the Smal |l Busi ness Regul atory Enforcenent
Fai rness Act of 1996 (SBREFA), 5 USC 601 et
seq.
Unf unded Mandat es Ref orm Act
Executive Order 13132—Federalism
Executive Order 13175—€onsul tation and
Coordination with Indian Tribal Governnents
Executive Order 13045—Protection of Children
from Environnental Health Ri sks and Safety
Ri sks
H  Executive Order 13211-Acti ons Concer ni ng
Regul ations That Significantly Affect Energy
Supply, Distribution, or Use
| . National Technol ogy Transfer and Advancenent
Act
VI. Statutory Authority

@ MmO
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1. Background

In the early 1990's, the Environnmental Protection
Agency (“we” or “the Agency”) began an effort to revise the
maj or NSR regul ations to respond to concerns expressed by
regul ated industry and State and | ocal permtting
authorities that the major NSR regul ati ons were too conpl ex
and burdensone. This effort involved the solicitation of
i deas and recommendations fromthe C ean Air Act Advisory
Comm ttee and the public. The goal of this effort, known as
NSR Reform (or NSR I nprovenent), was to elimnate as nuch of
the program conplexity, adm nistrative burden and resultant
proj ect delays as possible without sacrificing the current
| evel of environnental protection and benefits derived from
t he program

On July 23, 1996 (61 FR 38250), we proposed changes to
vari ous aspects of the NSR program based primarily on
consi deration of recomrendati ons provided through the NSR
Reformeffort, but also based on our own independent
initiatives to further clarify the major NSR program The
proposed changes addressed baseline em ssion determ nations,
actual -to-future-actual em ssions neasurenent nethodol ogy,
Pl antwi de Applicability Limtations (PALs), Clean Units, and

Pol lution Control Projects (PCPs), as well as other changes.
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Fol |l ow ng the 1996 proposal, we held two public
heari ngs and nore than 50 stakehol der neeti ngs.
Envi ronnment al groups, industry, and State, local, and
Federal agency representatives participated in these many
di scussions. W received several hundred public conmments on
the 1996 proposal rule. As a result of coments received
and further review of the issues by the Agency, we sought
further comment on sone issues in the proposed rule. On

July 24, 1998, we published a Federal Register Notice of

Avai l ability (NOA) that requested additional comment on
three of the proposed changes—basel i ne em ssi ons

determ nation, the actual -to-future-actual -nethodol ogy, and
PALs. W received several hundred public comments on the
NCA. Follow ng the NOA, we convened various stakehol der
nmeeti ngs concerni ng NSR Ref orm over a nunber of years.

| nfformati on on these neetings can be found in Docket |D No.
A- 90- 37.

On Decenber 31, 2002, we issued a final rule (67 FR
80186) that revised regul ati ons governing the nmaj or NSR
prograns (final rules).! The revisions included five major
changes to the major NSR programthat will reduce burden,

maxi m ze operating flexibility, i1inprove environnental

The Decenber 31, 2002 final rules did not act on severa
i ssues proposed in 1996. W intend to act on sonme or all issues
fromthe 1996 proposal in a subsequent Federal Register notice.
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quality, provide additional certainty, and pronote
adm ni strative efficiency. These elenents include baseline
actual em ssions, actual-to-projected-actual em ssions
met hodol ogy, PALs, Clean Units, and PCPs. The final rules
al so codified our |ongstanding policy regarding the
cal cul ation of baseline em ssions for electric utility steam
generating units (EUSGUs). |In addition, the final action:
(1) responded to comments we received on a proposal to adopt
a net hodol ogy, devel oped by the Anmerican Chem stry Counci
(formerly known as the Chem cal Manufacturers Associ ation
(CvA)) and other industry petitioners, to determ ne whether
a mjor stationary source has undertaken a ngjor
nodi fication based on its potential em ssions; and (2)
i ncluded a new section that spells out in one place how a
maj or nodification is determ ned under the various major NSR
applicability options. This topic had previously been
addressed primarily in the definition section of the major
NSR regul ations. W also clarified where to find the
provisions in the revised rules and codified a definition of
“regul ated NSR pollutant” that clarifies which pollutants
are regul ated under the Act for purposes of major NSR

On February 28, 2003, we sent notice to affected States
that, consistent with our proposal in 1996, we were revising
the references to 40 CFR 52.21 in delegated States’ plans to

reflect the Decenber 31, 2002 changes to the Prevention of
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Significant Deterioration (PSD) Federal |nplenentation Plan
(FIP) (40 CFR 52.21(a)(2) and (b) through (bb)). This FIP
applies in any area that does not have an approved PSD
programin the State Inplenentation Plan (SIP), and in all
I ndi an country. The notice was subsequently published in

t he Federal Reqgister on March 10, 2003 (68 FR 11316).

Fol | owi ng publication of the Decenber 31, 2002 and

March 10, 2003 Federal Regi ster notices, the Adm nistrator

recei ved nunerous petitions, filed pursuant to section
307(d)(7)(B) of the CAA, requesting reconsideration of nmany
aspects of the final rules.? The purpose of today’s notice
istoinitiate a process for responding to several issues
raised in these petitions.

I11. Today's Action

A. G ant of Reconsideration

2Petitions for reconsideration of the Decenber 31, 2002
final rule were filed by: Northeastern States (CI, Mg, MD, MNA
NH, NJ, NY, PA, R, VI); South Coast Air Quality Managenent
District (CA); and Environnmental Goups (|l ed by NRDC,
Earthjustice, Cean Air Task Force, and Environnmental Defense).
Addi tional petitioners joined existing petitions: The People of
California and California Air Resources Board (joined South Coast
and Northeastern States petitions); Yolo-Solano Air Quality
Managenent District (CA) (joined South Coast petition); Santa
Bar bara, Ventura, and Monterey Air Pollution Control Districts
(CA); and Sacranmento Air Quality Managenent District (CA) (joined
Sout h Coast petition). Petitions for reconsideration of the FIP
rule were filed by: Delegated States (CA, CT, IL, MA, NJ, NY, DC
South Coast Air Quality Managenent District (CA), and Santa
Barbara Air Pollution Control District (CA)); and Environnental
G oups (essentially the sane groups that filed petitions to
reconsi der the Decenber 31, 2002 rule).
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At this time, we have decided to grant reconsideration
on six issues raised by petitioners.® The first involves a
docunent we rel eased in Novenmber 2002, entitled,
“Suppl enent al Anal ysis of the Environnental |npact of the
2002 Final NSR Inprovenent Rules.”* This analysis provides
the Agency and other interested parties with additional
information on the environnental effects of the final rules.
The anal ysis shows that the final rules will result in
greater em ssions reductions than the fornmer program
Petitioners assert that the final rules are flawed because
we did not rely on this docunent in pronulgating the rule
and hence that we pronulgated the final rule w thout having
adequately evaluated its environnental inpacts. In the
alternative, they assert that, to the extent we relied on
the anal ysis for that assessnent, we did so inproperly
because we did not nmake the anal ysis available for public
coment. Petitioners further assert that our anal ysis does
not properly analyze the environnental effects of the rule
and did not take into account recent information about the

health inpacts of air pollution and the effects of the fina

3ln this notice, the term*“petitioner” refers only to those
entities that filed petitions for reconsideration with EPA

“Avai | abl e through our NSR website at http://ww.epa. gov/nsr

and in Docket I D No. A-90-37, Docunent |V-A-7.
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rule on air pollutant em ssions.?®

We disagree with Petitioners’ assertions. During the
rul emaki ng process, we strived to take into consideration
rel evant and reliable informati on on environnental effects.
We did in fact take account of environnental considerations
in formulating the final rules, and believe the final rules
are properly supported and justified in this regard.
However, we want Petitioners and others to have every
opportunity to comrent on the work that we have done to date
and to provide additional information that they believe to
be relevant to the inquiry. For these reasons, we have
chosen to grant the petitions as they relate to these
issues. In short, we have no reason to believe our analysis
of environnental effectiveness is incorrect or flawed.
Nevert hel ess, we do think the suppl enental analysis provides
addi tional support for the final rules, so we are making it
avai l abl e for public coment, and we wi || reeval uate our
conclusions in light of the comrents and information
subm tted.

The remai ning issues for which we grant reconsideration
i nvolve five narrow aspects of the final rule. For each of
the five, Petitioners claimthat the final provision did not

sufficiently reflect the ideas set forth in the proposed

°See, e.qg., Environnental G oups petition at 25;
Nort heastern States petition at 5, 6.
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rule and, therefore, that they did not have an adequate
opportunity to provide input during the designated public
comment period. Wthout prejudging the information that
will be provided in response to this notice, we note that to
date Petitioners have not provided information which
persuades us that our final decisions are erroneous or
i nappropriate. Wile we do not agree with Petitioners’
claim we have decided to grant reconsideration on these
issues in an interest of ensuring a full opportunity for
comment. Each of these issues is described in detail bel ow

Qur final decision on reconsideration for all the
remai ning issues in the petitions for reconsideration w ||
be issued no later than the date by which we take final
action on the issues for which we have decided to grant
reconsideration. W plan to take final action on all issues
no later than 90 days after publication of today’s notice.

B. Request for Stay of Final Rules

We are not granting a stay of the final rules pending
our reconsideration of these issues. Under sections
307(b) (1) and 307(d)(7)(B) of the Act, the effectiveness of
the final rules is not automatically postponed by our
granting the petitions for reconsideration on certain
i ssues. The Admnistrator (or the court), however, may stay
the rules pending our reconsideration for a period not to

exceed three nonths. 42 U S C. 7607(d)(7)(B). Petitioning
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States and Environnmental G oups requested that we exercise
our discretion under this section and grant a stay of the
final rules during reconsideration.?

We do not believe that a stay is warranted. W believe
that the final rules are a reasonabl e exercise of our
di scretion under the CAA, and will result in greater
em ssi on reductions conpared to the former program/’
Mor eover, although we have decided to reconsider certain
aspects of the final rules, at this tine we do not have
reason to believe that the substantive decisions reflected
in the final rule are erroneous. W are al so concerned
about the inpact of a stay on facilities located in
del egated States. The new requirenents are currently in
effect in these areas. W believe that it would be
i nappropriate to revert to the fornmer programwhen it is
likely that the current programwould be reinstated 60 to 90
days later. Further, we do not believe our decision to deny
a stay wll have any significant effect on facilities
subject to a Sl P-approved maj or NSR program W have

provi ded these States up to three years to nake appropriate

6See Environnental G oups petition at 1, 145; Northeastern
States petition at 47.

” See EPA' S Response to Energency Mtion For Stay of the
New Source Review Rule (Feb. 21, 2003) (D.C. GCr. Docket No. 02-
1387); see also Supplenental Analysis of the Environnmental |npact
of the 2002 Final NSR I nprovenent Rul es (EPA Docket |ID No. A-90-
37; Docunent |V-A-7).



24
changes to their SIP-approved prograns. W intend to
conpl ete our reconsideration of the final rules regarding

the issues discussed in this Federal Register notice quickly

(i.e., in approximately 90 days), thus, any uncertainty
regarding the final rules caused by our partial granting of
the petitions for reconsideration will be for a short
period. States will still have anple tine after our fina
deci sion on reconsideration to revise their SIPs to

i npl emrent the rule (and any changes resulting from our
reconsideration). As a result, we do not think it would be
appropriate to stay the effectiveness of the rule while we
address a few issues raised in the petitions.?

| V. Discussion of |ssues

A.  Analysis of Environnental |npact of Final Rule

I n Novenber 2002, we rel eased a docunent entitled,
“Suppl emental Anal ysis of the Environnmental |npact of the
2002 Final NSR I nprovenent Rules.” As we noted at that
time, the analysis was intended to provide the interested
public with supplenental information on the potenti al
environnental effects of the NSR I nprovenent rules that we

were finalizing.

8 If during the course of reconsideration we determ ne that
significant aspects of the final NSR rules should be revised, we
coul d reeval uate whether to stay the effectiveness of the rules,
or portions thereof, pending issuance of our final decision on
reconsi derati on.
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In the suppl enental environnental analysis, we found
that the overall effect of the final rule would be a net
benefit to the environnment conpared to the former NSR rul es
because the final rule would result in reductions in
em ssions of air pollution. W found that four of the five
provisions in the final rule would result in environnental
benefits, and the other provision would have no significant
effect. Specifically, for each of the rule’ s five
provi sions, the analysis concludes the foll ow ng:

(1) The PAL provisions will result in tens of thousands
of tons per year (tpy) of volatile organic conmpounds (VOC)
reductions fromjust three industrial categories where PALs
are likely to be used nost often. Overall reductions wl]l
be greater because it is likely that PALs also will be
adopted in other source categories.

(2) The Cean Unit Test will be environnmentally neutral
for nost sources, but sone sources will likely control
em ssions earlier or nore extensively than under the forner
rules, and, as a result, a net benefit wll occur. The
anmount of this benefit is uncertain nationally, but likely
will be significant in individual cases, |ike the estinmated
9,300 tpy reduction in snopg-causing VOC seen in one exanpl e.

(3) The PCP Exclusion will lead to a small increase in
t he nunber of environnentally beneficial projects because it

removes NSR barriers to such projects. The anmount of this
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benefit is uncertain nationally, but will |ikely be
relatively small

(4) The portion of the rule addressing baseline actual
em ssions will not have a significant environnental inpact.
The former program already all owed sources to use a nore
representative baseline period, with the approval of the
reviewing authority, instead of the two-year period before
the change specifically delineated in the fornmer rules. The
final rules provide an expanded tine frame from which you
may sel ect a representative baseline but elimnate the
option of going beyond this period of tine. Wile the new
rules may allow a small nunber of existing em ssions units
to use higher baselines, other units will be required to use
| oner baselines due to the requirenent to adjust the
basel i ne downward to account for any new em ssion
limtations at that em ssions unit. The changes overal
inmpact will be small because the portion of the rule
addr essi ng baseline actual em ssions does not affect new
sources, new units built at existing sources, electric
utilities, and many nodified sources.

(5) The change to the actual -to-projected-actual test
wi |l have a net environnmental benefit, but a relatively
smal|l one. The benefit stens fromrenoving: (1) incentives
to keep actual em ssions high before maki ng a change, and

(2) barriers to projects that wll reduce em ssions. The
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size of this benefit nationally is uncertain. |Its inpact
woul d be smal |l because the change in em ssions cal cul ation
nmet hodol ogy does not affect either of the followi ng: (1) new
sources, new units built at existing industrial facilities,
and electric utilities, or (2) any nodifications at existing
facilities that actually result in significant increases in
em ssions. Historically, under the previous major NSR rul e,
virtually all other sources making a physical or operationa
change have accepted “permt |limts” so as to be confi dent
that they will not trigger major NSR.  Qur analysis
concludes that the benefits fromthis aspect of the program
are |ikewi se |argely unaffected because such sources nust
still assure that actual em ssions do not significantly
increase as a result of a change.

The suppl enental environnmental analysis uses
guantitative information where possible but also notes
[imtations on our ability to quantify inpacts of the rule.
We used qualitative information to supplenment the anal ysis
when such imtations are present. W also noted that the
final rules will result in econom c benefits that stem from
inproved flexibility, increased certainty, and reduced
adm ni strative burden. These benefits are inportant, but
were not quantified as part of this environnental analysis.

The analysis is available in the docket for today’s

action and is also available on the Internet at
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http://ww. epa. gov/nsr. W request coment on all aspects

of the environnental inpact of the final rule.

B. Pl antwi de Applicability Limtations (PALS)

1. Backgr ound

The Decenber 31, 2002 final major NSR rule included an
i nnovative approach to managi ng major NSR applicability at
maj or stationary sources based on actual plantw de annua
em ssions. Under these provisions, an owner or operator
(you) of a major stationary source (source) may elect to
establish a source-wi de cap on em ssions, known as a
“plantwi de applicability limtation” (PAL), based on your
source’ s baseline actual em ssions. As long as you do not
exceed this “actuals PAL,” a significant em ssions increase
has not occurred. Wthout a significant em ssions increase,
no change at your facility is considered a major
nodi fication, and you are not subject to major NSR

Today, we are soliciting comrent on two aspects of the
PAL final rules. These issues are discussed bel ow

2. Em ssion Units for Which vou Beqgi n Actual

Construction After the Baseline Period

In general, the PAL |level is established as the sum of
t he basel i ne actual em ssions of the PAL pollutant for each
em ssions unit at your mgjor stationary source. The
basel i ne period may be any consecutive 24-nonth period

during the preceding 10 years, but you nust use the sane


http://www.epa.gov/nsr
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basel ine period for all existing emssions units. However,
the final rules contain special provisions for an em ssions
unit on which you began actual construction after the 24-
mont h baseline period. The review ng authority nust use the
potential to emt (PTE) of such em ssions units in
establishing the PAL. See 40 CFR 51.165(f)(6),
51.166(w) (6), 52.21(aa)(6). This provision is intended to
serve as a counterpart to the requirenent to exclude from
the PAL | evel any em ssions fromem ssions units that were
permanent|ly shut down after the baseline period.

W included these provisions in recognition that the
set of em ssions units at your source at the tinme of PAL
permt issuance may be different fromthe set of em ssions
units that existed during the baseline period. You may have
constructed additional em ssions units, permanently shut
down previously existing em ssions units, or both. The
actuals PAL rule is designed to ensure that the PAL |evel is
adjusted to reflect the present-day configuration of
em ssions units at your source. Thus, it instructs the
reviewing authority to exclude fromthe PAL | evel em ssions
frompermanently shut down units and to add to the PAL | evel
the PTE of em ssions units on which you began actual
construction after the baseline period.

We consi dered applying the procedures for determ ning

basel i ne actual em ssions at 40 CFR 51.165(a) (1) (xxxv),
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51.166(b) (47), and 52.21(b)(48); however, under these
procedures the baseline actual em ssions of the existing
em ssions units on which you began actual construction after
the sel ected baseline period would be zero. Wen these
procedures are used for determining applicability of the
maj or NSR requirenments, we believe this is an appropriate
out cone because such determ nations ordinarily involve a
limted set of em ssions units (those that are part of a
nodi fication) at the major stationary source and issues
related to start up and shutdown of em ssions units are
typically not inplicated. You have the ability to choose
the 24-nonth baseline period that accommopdates the
integrated operations of this limted set of em ssions
units. Moreover, the baseline actual em ssions are only
used as a neasure to determ ne whether a project wll
trigger mpgor NSRreview. It is not used as an enforceable
restriction on the ability of the em ssions units to
oper at e.

In contrast, setting a PAL involves all of the
em ssions units at the major stationary source. Selecting a
single 24-nonth period that accommodates the integrated
operations of all of these em ssions units is nore difficult
and will often involve em ssion units that start up or shut

down after the baseline period. Moreover, establishing a
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basel i ne actual em ssions of zero is an unrealistic
reflection of how the em ssions unit will be operated and
could require you to unreasonably restrict operations at the
maj or stationary source to ensure you conply with the PAL.

We al so considered but rejected several other
approaches. First, we considered requiring you to use the
i mredi ately preceding 24 nonths to establish an average
annual em ssions rate for such em ssions units, or requiring
all existing emssions units to follow this approach.
However, as discussed in the Decenber 31, 2002 preanble (67
FR 80191), this approach does not account for norma
fluctuations in operations and may not be representative of
source operations.

We al so consi dered maki ng no adjustnents for either
shut down em ssions units or newy constructed em ssions
units, but this approach seened to be | east representative
of a major stationary source’s current operations. And
finally, we considered allowi ng you to select different 24-
nmont h periods for each existing em ssions unit at the major
stationary source or allowing you to select any 24-nonth
period since operations began for the recently constructed
em ssions units.

We believe that the fornmer approach woul d unnecessarily
conplicate the procedures for establishing PALs and all ow

you to inappropriately maxi m ze source-w de em ssions. The
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| atter approach has sone advantage in that it provides a
measure of past em ssions; however, we rejected this
approach in favor of using the PTE of the em ssions unit.
This is because we believe that nbst em ssions units that
have been constructed after the baseline period are likely
to have undergone major or minor NSR review. ® Thus, the PTE
of the emssions unit reflects requirenents to conply with
recent control technol ogy requirenents and ot her em ssion
[imtations that are representative of how you intend to
actually operate the em ssions unit. The past em ssions of
such em ssions units, when neasured over a shortened period
of time, may not be representative of intended operations.

In view of all of these considerations, we believe that
i ncluding the PTE of the em ssions unit in the PAL baseline
is the nost appropriate nmeasure of actual operations of such
em ssions units for the purpose of establishing an
enforceable limtation on your operations. W believe such
a provision falls within the discussion of PALs in the

proposed rule. Neverthel ess, we request conment on this

°l'n 1997, we conducted an informal review of several State
m nor NSR prograns. While this report is still considered draft,
it provides a good overview of the types of requirenents
contained in many State m nor NSR requirenents and serves to
confirmour belief that many projects that are not subject to
maj or NSR review will be required to conply with requirenments
under State m nor NSR prograns. W have included a copy of this
draft report in the docket for today’'s action and invite comrent
on whether this docunent accurately reflects State or |oca
requirenents.
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approach, the approaches we rejected, and any other nethod
for assessing em ssions fromthese em ssions units.
3. Elimnation of Synthetic Mnor Limts [(r)(4)
Limts]

A synthetic minor Ilimt is alimt that is included in

a permt by areviewng authority at the request of a source
to reduce the potential to emt (PTE) of a facility or

em ssions unit below a | evel that woul d ot herw se subj ect
the facility or em ssions unit to sone regul atory
requirenent. Such limts are often used by a facility to
reduce em ssions below a | evel that woul d subject a project
to the major NSR requirenents. (They are also used for
sim |l ar purposes under other regulatory prograns.)

Under the major NSR program we refer to these em ssion
or operational limtations as (r)(4) limts because
provisions relating to these types of restrictions are
contained in paragraph (r)(4) of the Federal Prevention of
Significant Deterioration (PSD) Program See 40 CFR
52.21(r)(4). Simlar provisions are contained in the
requi renents for State progranms. See 40 CFR
52.165(a)(5)(ii), 51.166(r)(2).

In the Decenber 31, 2002 final rule, we specified that
a reviewing authority can elimnate (r)(4) limts for a PAL
pollutant if you previously took these limts to avoid ngjor

NSR. In the absence of a PAL, relaxation of such limts
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woul d cause you to determ ne major NSR applicability as if
construction had not yet commenced on the new or nodified
em ssions units. See 40 CFR 52.165(a)(5)(ii), 51.166(r)(2),
52.21(r)(4). Under a PAL, such limts may be rel axed or
renmoved without triggering major NSR for the PAL pol |l utant.
67 FR 80210; 40 CFR 165(f)(1)(iii)(C, 166(w(1)(ii)(c),
52.21(aa) (1) (ii)(c). The (r)(4) limts do not reappear upon
PAL expiration. 67 FR 80209; 40 CFR 51.165(f)(9)(v),
51.166(w) (9)(v), 52.21(aa)(9)(v). Instead, they are
reapportioned, along with the PAL, anpong the existing
em ssions units. W believe the approach adopted in the
final rules reflect the purpose of a PAL, which is to
maxi m ze operational flexibility w thout sacrificing
envi ronnment al protection.

W view the PAL as the functional substitute for any
unit-specific (r)(4) limts that you may have taken to
reduce em ssions below a | evel that woul d subject a project
to major NSR requirenments. Both the PAL and the (r)(4)
limts serve to keep you fromtriggering ma or NSR
Em ssions fromemssions units with (r)(4) limts are
incorporated into the PAL at a level that is at or, in nost
cases, below those Iimts. Therefore, the PAL is an
effective substitute for those [imts. Mre inportantly, we

believe that renoval of these limts is essential to all ow
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you to benefit fromthe operational flexibility and
correspondi ng environnental benefits that the PAL is
i ntended to provide.

We considered reinstating (r)(4)limts if a PAL
expires. However, we rejected this approach because we
recogni ze that you may have nmade changes to the em ssions
unit or associated operations, and it may not be practica
to return the emssions unit to its pre-PAL operations.
Instead, the final rules ensure that the (r)(4) limtations
that are incorporated into the PAL continue to play a role
after PAL expiration, although not in the same form

Before a PAL expires, you must submt a proposal for
di stributing the PAL anong i ndividual em ssions units or
groups of em ssions units. The review ng authority wll
make the final decision on PAL em ssions distribution.
Fol | ow ng expiration, you nmust ensure that the individua
em ssions units or groups of emssions units conply with
their limts as assigned by the reviewing authority. In
this way, the em ssion restrictions associated with an
(r)(4) limtation are accounted for after PAL expiration.
However, the new emission limtation(s) would not be subject
to the requirements of 40 CFR 52.21(r)(4).

We are proposing to retain our approach for renoving
and superseding (r)(4) limts with a PAL. W request

comment on this approach.
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C. Actual-to-Projected-Actual Test

1. Backgr ound

In 1996, we proposed to allow use of the “future-actua
met hodol ogy” to conpute whether a physical change in or
change in the nethod of operation of the major stationary
source would result in a significant em ssions increase.
Previously, this methodol ogy was only avail abl e to EUSGUs
under the WEPCO rul e. ' Qur 1996 notice proposed to extend
a version of the WEPCO rule to all source categories. In
t hat proposal, we sought comrent on several issues including
whet her the 5-year reporting provision is working as
i ntended and whether it should be changed in any way. W
adopted a nodi fi ed WEPCO approach in the final rules. W
call this approach the “actual -to-projected-actual”
applicability test. This test is simlar to the WEPCO rul e
inthat it allows you to consider “demand growh” in
determ ni ng post-change em ssions, but it contains
recordkeepi ng and reporting requirenents that differ from

those in the WEPCO rule.' (There are other differences

10See 57 FR 32314, July 21, 1992. This rule is called the
“WEPCO rul e” because a court case involving the Wsconsin Power
and El ectric Conpany (WEPCO was the reason behind the
r ul emaki ng.

I\We use the term “demand growmh” to refer broadly to
i ndependent factors that may cause em ssions increases from an
em ssion unit, but which the em ssions unit coul d have
accommodat ed during the consecutive 24-nonth period used to
establish the baseline actual em ssions, and that are al so
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bet ween the two approaches, but these differences are not
relevant to the foll ow ng discussions.)

Today, we are soliciting conmments on an issue rel ated
to the recordkeeping and reporting requirenments under the
actual -to-projected-actual applicability test and on
all owm ng replacenent units to use the actual -to-projected-
actual applicability test. These issues are discussed
bel ow.

2. Reasonabl e Possibility

As noted above, the recordkeeping and reporting
requirenents in the final rules differ fromthose in the
VWEPCO rule. The WEPCO rul es required EUSGJs that relied on
the actual -to-representative-future-actual -annual em ssions
test to submt annual em ssion reports. In contrast, the
final rules require non-EUSGUs (that project future
em ssions rather than relying on potential em ssions as a
measure of future em ssions) to: maintain certain records
related to the em ssions projection and records of the post-
change em ssions (for either 5 years or 10 years dependi ng
on the nature of the change); and report if there is a
significant em ssion increase in post-change em ssions which

is inconsistent with the source’s preconstruction

unrelated to the particul ar project.
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projection.'? For EUS@Js (that project future em ssions
rather than relying on potential em ssions as a neasure of
future em ssions), the final rules require you to send a
copy of the information to the review ng authority that you
are required to keep relating to your projection. However,
all of these reporting and recordkeepi ng requirenments apply
to non- EUSGUs and EUSGUs only if there is a “reasonabl e
possibility” that the project wll result in a significant
em ssi ons increase.

We included these changes to respond to comments we
received in response to our request for comments on whet her
the 5-year reporting provisions of the WEPCO rul e were
wor ki ng as i ntended and whet her these requirenments should be
changed. Sone comenters indicated that the 5-year
recordkeeping and reporting requirenments were onerous.
Comrenters al so noted that the requirenents were unnecessary
because simlar information is available through the title V
permtting programand State em ssion inventories. O her
commenters requested that we retain an option to use the
actual -to-potential approach, which does not require
recordkeeping or reporting. W retained that option within

t he actual -to-projected-actual applicability test.

2l f you rely on potential em ssions as a neasure of future
em ssions, you have no recordkeeping requirenents related to your
applicability determ nation under the final rules.
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In 1998, we solicited additional coment on an approach
that woul d have required you to obtain a federally
enforceable permt to limt your post-change em ssions to
your projected |levels (the actual -to-future-enforceabl e-
actual test), and again solicited conment on the appropriate
recordkeeping and reporting requirenents. In general,
comenters were supportive of a 5-year recordkeeping
requi renent. Responses were m xed as to whether we should
extend the requirenment to 10 years if the permtting
authority believed it appropriate. Again, we received
comments that reporting and recordkeepi ng requirenents were
duplicative of those required by other programs. Also, we
recei ved comments from State agencies concerned with the
resource burden that would be inposed by requirenments of the
actual -to-future-actual test.

In an effort to balance the need for information to
determ ne conpliance and the associ ated burden of
recordkeeping and reporting, we finalized the changes to the
proposed recordkeeping and reporting requirenments. W
i ncl uded the “reasonabl e possibility” provision because we
were concerned that w thout sone qualifier on when you need
to retain records and report, our rules would enconpass any
physi cal or operational change you undertake no matter how
i nconsequential and unlikely that an em ssions increase

woul d resul t.
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We believe that, in sone circunstances, the
requi renents to record and report em ssions foll ow ng
conpletion of certain types of projects is a substanti al
strengthening over the former regulatory requirenents that
applied to non-EUSGJs. The fornmer rul es contained no
reporting or recordkeeping requirenents when you determ ned
that major NSR did not apply. For exanple, the former rules
al l oned you to nmake your own determ nation as to whet her
maj or NSR applied to a project. |If you determ ned that an
em ssions increase froma project was |ess than significant,
you could proceed with the project, and there were no
subsequent recordkeeping or reporting requirenents under the
maj or NSR program The sanme result occurred if you
determ ned your project would result in a significant
em ssions increase but you were able to “net” the project
out of review Under the revised rules, if you project
future em ssions rather than relying on potential em ssions
as a neasure of future em ssions, you (whether an EUSGU or
non- EUSGJ) are required to record and report any project for
whi ch you avoid the nmajor NSR requirenents through
“netting,” because you will have already determ ned that
such projects will result in a significant em ssions
i ncrease.

We are proposing to retain the “reasonable possibility”

requi renment for triggering the applicability of the
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recordkeepi ng and reporting provisions di scussed above. W
bel i eve these provisions are appropriate based on our
proposal and the comments received thereon; neverthel ess, we
are requesting coment on this approach.

3. Repl acenent Uni t

The WEPCO rul e precluded use of the actual-to-
representative-future-actual -annual em ssions test for
repl acenent units. See 40 CF. R § 52.21(b)(921)(v) (2002).
Al t hough the 1996 preanble recognized this preclusion in our
di scussion of extending the WEPCO rule to other industria
sectors, see 62 Fed. Reg. 38267, the proposed regul atory
| anguage renoved the preclusion and woul d have all owed all
em ssions units (EUSGJs and non- EUSGUs), i ncl uding
repl acenent units, to use the actual -to-future-actua
em ssions test. See proposed 40 CF.R 8§ 52.21(b)(21)(ii),
61 Fed. Reg. 38338.

In the final rules, we concluded we should not preclude
use of the actual -to-projected-actual test either for EUSGUs
or non- EUSGUs repl acenent units. W explained the basis for
our conclusion in the final rule. See 67 Fed. Reg. 80194.

Al t hough we discussed this issue in the proposal, we are
seeki ng comment on our determnation on this issue and the
basis for it set forth in the preanble to the final rules.

D. Clean Unit

1. Backgr ound
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Qur Decenber 31, 2002 final rules finalize provisions
that provide added flexibility to em ssions units that
install state-of-the-art em ssions controls. Specifically,
we pronul gated a new type of major NSR applicability test
for em ssions units that are designated as Clean Units.

The Cean Unit applicability test (“Clean Unit Test”)
measures whet her an em ssions increase occurs, based on
whet her a project affects the Clean Unit status of the
em ssions unit. The Cean Unit Test provides that when you
meet em ssion limtations based on installing state-of-the-
art em ssions control technol ogi es (add-on controls,
pol lution prevention, or work practices) that are determ ned
to be BACT or LAER (or conparable to BACT or LAER), you nmay
make any physical or operational change to the unit w thout
triggering major NSR, provided that the change does not
(1) necessitate a revision in the emssion limtations or
work practice requirenents in the permt for the unit that
were adopted in conjunction with BACT, LAER, or Cean Unit
determ nations; or (2) alter any physical or operationa
characteristics that formed the basis for the BACT, LAER, or
Clean Unit determnation for the unit.

Today, we are requesting comrent on one aspect of the
final rules for Cean units. This issue is discussed bel ow

2. Ef fect of Redesignation on Cean Unit Status

The final rules allow you to maintain Cean Unit status
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at an em ssions unit even if the area in which you are
| ocated was attainnent for the pollutant at the tinme the
em ssions unit was designated clean but is subsequently
redesi gnated to nonattainment. Qur 1996 proposal did not
specifically address this issue. It did, however, propose
that Cean Unit status would presunptively apply for the 10
years follow ng i ssuance of the major NSR permt, and it did
not indicate that the presunption would be revoked if the
area was redesignated. Therefore, we believe a natura
inplication of the proposal is that the Cean Unit status
woul d presunptively continue to apply even if the area were
r edesi gnat ed.

We continue to believe that you should be allowed to
mai ntain your Clean Unit status even if your area is
redesignated fromattai nnment to nonattai nment for the
pol lutant for which your em ssions unit is designated clean.
Thi s approach is nost consistent with our current practices
and fundamental to the policy of creating incentives to
reduce em ssions.

As a general rule, permtting decisions are not per se
invalid, or retroactively changed by virtue of a change in
an area’'s attainnment status. For exanple, we do not require
sources that have applied BACT to upgrade controls to conply
with LAER or obtain offsets when an area’ s designation

changes.
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Moreover, a fundanental premse in creating the C ean
Unit Test is to provide you with an incentive to instal
better em ssions control technol ogies even when there is no
State, local or Federal regulation requiring this |level of
control. W believe that this incentive will be underm ned
if you are unable to know with certainty that the added
flexibility will be available to you for the full 10-year
peri od.

We al so believe that this approach is consistent wth
the Cean Air Act. The requirenents of section 173 of the
Act, including the requirenents to apply LAER and obtain
of fsets, apply only if a project wll result in an em ssions
increase. As long as an em ssions unit nmaintains its status
as a Cean Unit, it has not increased em ssions. Thus, the
provi sions of section 173 do not apply to such em ssions
units.

Finally, because States will have established the
Clean Units either through the major NSR permitting process
or another permtting process, the State will be aware of
whi ch em ssions units qualify as Clean Units at the tine an
area is redesignated. Thus, States that are concerned that
Clean Units may have adverse inpact on their attai nnent
denonstrations if the full effect of their potential
emssions is realized are able to make appropriate

adjustnents in their attai nment denonstrations to account
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for these permtted emssions. |In this respect, we believe
that the Clean Unit Test provides States with a better
pl anni ng tool than may otherw se exist in the absence of the
Clean Unit Test.

As not ed above, we proposed in 1996 that an em ssion
unit’s Clean Unit status would remain in place for 10 years,
and inplicitly indicated that nonattai nment redesignation
woul d not affect the unit’s status during that 10 years. W,
however, request coment on this approach and the rationale
set forth above.

V. Statutory and Executive O der Reviews

On Decenber 31, 2002, we finalized rule changes to the
regul ati ons governing the NSR prograns nandated by parts C
and D of title | of the Act. Wth today's action we are
proposi ng no changes to the final rules, and are seeking
addi ti onal comments on sone of the provisions finalized in

t he Decenber 2002 Federal Register notice (67 FR 80186).

Accordingly, we believe that the rationale provided with the
final rules is still applicable and sufficient.

A Executi ve Order 12866—Requl atory Pl anni ng and Revi ew

Under Executive Order 12866 (58 FR 51735, CQctober 4,
1993), the Agency nust determ ne whether the regul atory
action is "significant" and therefore subject to Ofice of

Managenent and Budget (OVB) review and the requirenents of



46
the Executive Order. The Order defines "significant
regul atory action" as one that is likely to result in a rule
t hat may:

(1) Have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity, conpetition,
j obs, the environnment, public health or safety, or State,
| ocal, or tribal governnments or communities;

(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns, or the
rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
principles set forth in the Executive O der.

Pursuant to the terns of Executive Order 12866, OMVB has
notified EPA that it considers this a "significant
regul atory action”" wthin the nmeaning of the Executive
Order. EPA has submtted this action to OVMB for review
Changes made in response to OVB suggestions or
recomendations will be docunented in the public record.

B. Paper wor K Reducti on Act

This action does not inpose any new i nformation

col l ection burden. W are not proposing any new paperworKk
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(e.g., nonitoring, reporting, recordkeeping) as part of
today’s notice. Wth this action we are seeking additiona
coments on sone of the provisions finalized in the Decenber

2002 Federal Register Notice (67 FR 80186). However, OVB

has previously approved the information collection

requi renents contained in the existing regulations [40 CFR
Parts 51 and 52] under the provisions of the Paperwork
Reduction Act, 44 U S. C. 3501 et seq. and has assigned OB
control nunber 2060-0003, EPA |ICR nunber 1230.11. A copy of
the OVMB approved Information Collection Request (I CR) may be
obt ai ned from Susan Auby, Collection Strategies D vision;

U S. Environnmental Protection Agency (2822T); 1200

Pennsyl vani a Ave., NW Washi ngton, DC 20460 or by calling
(202) 566- 1672,

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal
agency. This includes the tine needed to review
i nstructions; devel op, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,
val idating, and verifying information, processing and
mai ntai ning i nformation, and di scl osing and providi ng
information; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train

personnel to be able to respond to a collection of
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i nformati on; search data sources; conplete and review the
collection of information; and transmt or otherw se
di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to, a collection of information
unless it displays a currently valid OVB control nunber. The
OMB control nunbers for EPA's regulations in 40 CFR are
l[isted in 40 CFR part 9.

C. Requl atory Flexibility Act (RFA), as anended by the

Smal | Busi ness Requl atory Enforcenment Fairness Act of 1996

(SBREFA), 5 USC 601 et seq.

The RFA generally requires an agency to prepare a
regul atory flexibility analysis of any rule subject to
noti ce and comment rul emaki ng requirenments under the
Adm ni strative Procedure Act or any other statute unless the
agency certifies that the rule will not have a significant
econom c i npact on a substantial nunber of small entities.
Smal | entities include small businesses, small
organi zations, and small governmental jurisdictions.

For purposes of assessing the inpacts of today's notice
on small entities, small entity is defined as: (1) a small
business that is a small industrial entity as defined in the
U.S. Snall Business Adm nistration (SBA) size standards.
(See 13 CFR 121.201); (2) a small governnental jurisdiction

that is a governnent of a city, county, town, school



49

district, or special district wwth a popul ation of |ess than
50,000; or (3) a small organization that is any not-for-
profit enterprise that is independently owned and operated
and is not domnant inits field.

After considering the econom c inpacts of today’s
notice on small entities, | certify that this action wl|
not have a significant econom c inpact on a substanti al
nunber of small entities. In determ ning whether a rule has
a significant econom c inpact on a substantial nunber of
smal |l entities, the inpact of concern is any significant
adverse econom c inpact on small entities, since the primry
purpose of the regulatory flexibility analyses is to
identify and address regulatory alternatives “which mnimze
any significant econom c inpact of the proposed rule on
small entities.” 5 U S.C. sections 603 and 604. Thus, an
agency may certify that a rule will not have a significant
econom c i npact on a substantial nunber of small entities if
the rule relieves regulatory burden, or otherw se has a
positive economc effect, on all of the small entities
subject to the rule. A Regulatory Flexibility Act Screening
Anal ysis (RFASA), devel oped as part of a 1994 draft
Regul atory I npact Analysis (RIA) and incorporated into the
Septenber 1995 I CR renewal anal ysis, showed that the changes
to the NSR program due to the 1990 Cean Air Act anendnents

woul d not have an adverse inpact on small entities. This
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anal ysi s enconpassed the entire universe of applicable major
sources that were likely to also be snall busi nesses
(approxi mately 50 “smal |l busi ness” major sources). Because
the adm ni strative burden of the NSR programis the primary
source of the NSR programis regulatory costs, the analysis
estimated a negligible “cost to sales” (regul atory cost
di vi ded by the business category nean revenue) ratio for
this source group. Currently, and as reported in the
current ICR there is no economc basis for a different
concl usi on.

W believe the rule changes in the Decenber 31, 2002
final rule will reduce the regulatory burden associated with
the major NSR program for all sources, including all smal
busi nesses, by inproving the operational flexibility of
owners and operators, inproving the clarity of requirenents,
and providing alternatives that sources may take advantage
of to further inprove their operational flexibility. W do
not expect that today’'s action will change our overal
assessnent of regul atory burden so substantially as to
result in a significant adverse inpact on any source. As a
result, we do not expect that today’'s action will result in
a significant adverse inpact on any small entity.

We continue to be interested in the potential inpacts
of today’s action on small entities and wel cone coments on

issues related to such inpacts.
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D. Unf unded Mandat es Ref or m Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Pub. L. 104-4, establishes requirenents for Federa
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private
sector. Under section 202 of the UVRA, EPA generally nust
prepare a witten statenment, including a cost-benefit
anal ysis, for proposed and final rules wth "Federal
mandat es” that may result in expenditures to State, |ocal,
and tribal governnments, in the aggregate, or to the private
sector, of $100 million or nore in any 1 year. Before
promul gating an EPA rule for which a witten statenent is
needed, section 205 of the UVRA generally requires EPA to
identify and consi der a reasonabl e nunber of regul atory
alternatives and adopt the |east costly, nobst cost effective
or | east burdensone alternative that achieves the objectives
of the rule. The provisions of section 205 do not apply
when they are inconsistent with applicable |aw. Moreover,
section 205 allows EPA to adopt an alternative other than
the | east costly, nost cost effective or |east burdensone
alternative if the Adm nistrator publishes with the fina
rul e an explanation as to why that alternative was not
adopted. Before EPA establishes any regul atory requirenents
that may significantly or uniquely affect small governnents,

including tribal governnents, it nust have devel oped under
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section 203 of the UVRA a small governnent agency pl an.

The plan nust provide for notifying potentially
affected small governnents, enabling officials of affected
smal | governnents to have neaningful and tinely input in the
devel opnent of EPA regul atory proposals with significant
Federal intergovernnmental nmandates, and inform ng,
educating, and advising small governnments on conpliance with
the regul atory requirenents.

We have determ ned that today’s notice does not contain
a Federal mandate that may result in expenditures of $100
mllion or nore for State, local, and tribal governnents, in
the aggregate, or the private sector in any 1 year.

Al though initially the changes in the Decenber 31, 2002
final rule are expected to result in a small increase in the
burden i nposed upon reviewi ng authorities in order for them
to be included in the State's SIP, as well as other smal

i ncreases in burden discussed under "Paperwork Reduction
Act" in the preanble to the Decenber 31, 2002 final rule,
those revisions will ultimately provide greater operationa
flexibility to sources permtted by the States, which wll
in turn reduce the overall burden of the programon State
and | ocal authorities by reducing the nunber of required
permt nodifications. |In addition, we believe the 2002 rule
changes will actually reduce the regul atory burden

associated wth the major NSR program by inproving the
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operational flexibility of owners and operators, inproving
the clarity of requirenents, and providing alternatives that
sources may take advantage of to further inprove their
operational flexibility. Because we are proposing no
changes to the final rule, we believe that the sane is true
for today's notice. It is highly unlikely that today’'s
action would increase regulatory burden to the extent of
requiring expenditures of $100 million or nore by State,
| ocal, and tribal governments, in the aggregate, or the
private sector in any 1 year. Thus, today's action is not
subject to the requirenents of sections 202 and 205 of the
UVRA.

For the sanme reasons stated above, we have determ ned
that today’'s notice contains no regulatory requirenents that
m ght significantly or uniquely affect small governnents.
Thus, today's action is not subject to the requirenents of
section 203 of the UMRA

E. Executive Order 13132—Federalism

Executive Order 13132, entitled "Federalisnt (64 FR
43255, August 10, 1999), requires EPA to devel op an
accountabl e process to ensure "neaningful and tinely input
by State and | ocal officials in the devel opnent of
regul atory policies that have federalisminplications.”
"Policies that have federalisminplications" is defined in

the Executive Order to include regul ations that have
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"substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the States,
or on the distribution of power and responsibilities anong
the various |evels of governnent.”

Today’ s action does not have federalisminplications.
It wll not have substantial direct effects on the States,
on the rel ationship between the national governnent and the
States, or on the distribution of power and responsibilities
anong the various |levels of governnent, as specified in
Executive Order 13132. Wile the final rule published on
Decenber 31, 2002 will result in sone expenditures by the
States, we expect those expenditures to be limted to
$331, 250 per year. This figure includes the small increase
in the burden inposed upon review ng authorities in order
for themto revise the State's SIP. However, the revisions
contained in the Decenber 31, 2002 final rule provide
greater operational flexibility to sources permtted by the
States, which will in turn reduce the overall burden of the
programon State and | ocal authorities by reducing the
nunber of required permt nodifications. Because we are
proposi ng no changes to the final rules, we do not expect
that today’s notice would increase regulatory burden to the
extent that it would result in substantial direct effects on
the States. Thus, Executive Order 13132 does not apply to

today’s noti ce.
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In the spirit of Executive Order 13132, and consi stent
wi th EPA policy to pronote comruni cati ons between EPA and
State and | ocal governnents, EPA specifically solicits
coment on today’'s action from State and | ocal officials.

F. Executive O der 13175—<onsultation and Coordi nation with

| ndi an Tri bal Gover nnents

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnments” (65 FR 67249,
Novenber 9, 2000), requires EPA to devel op an accountabl e
process to ensure “nmeaningful and tinely input by triba
officials in the devel opnment of regulatory policies that
have tribal inplications.” Today's action does not have
tribal inplications as specified in Executive Order 13175.
Thus, Executive Order 13175 does not apply to this action.

The purpose of the Decenber 31, 2002 final rule is to
add greater flexibility to the existing major NSR
regul ations. Those changes w |l benefit permtting
authorities and the regulated community, including any ngjor
source owned by a tribal governnent or located in or near
tribal land, by providing increased certainty as to when the
requi renents of the NSR program apply. Taken as a whol e,

t he Decenber 31, 2002 final rule should result in no added
burden or conpliance costs and should not substantially
change the | evel of environnental performance achi eved under

t he previous rules.
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EPA anticipates that initially the changes in the
Decenber 31, 2002 final rule will result in a small increase
in the burden inposed upon Review ng Authorities in order
for themto be included in the State's SIP. Neverthel ess,
those revisions will ultimately provide greater operationa
flexibility to sources permtted by the States, which wll
in turn reduce the overall burden of the programon State
and | ocal authorities by reducing the nunber of required
permt nodifications. |In conparison, no tribal governnent
currently has an approved tribal inplenmentation plan (TIP)
under the Clean Air Act to inplenment the NSR program The
Federal governnment is currently the NSR permtting authority
in Indian country. Thus, tribal governnments shoul d not
experi ence added burden fromthe Decenber 31, 2002 fina
rule, nor should their laws be affected with respect to
i npl ementation of that rule. Additionally, although major
stationary sources affected by the Decenber 31, 2002 fina
rule could be located in or near Indian country and/or be
owned or operated by tribal governnents, such sources would
not incur additional costs or conpliance burdens as a result
of that rule. Instead, the only effect on such sources
shoul d be the benefit of the added certainty and flexibility
provided by that rule. For the reasons stated above, we do
not believe that any changes resulting fromtoday' s notice

woul d i ncrease burden for tribal governnents. |In addition
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we do not anticipate that any such changes woul d have
substantial direct effects on sources |located in or near
I ndi an country or sources owned or operated by tribal
gover nnents.
EPA specifically solicits additional comment on today’s
notice fromtribal officials.

G Executive Order 13045—Protection of Children from

Envi ronnental Health Risks and Safety R sks

Executive Order 13045, entitled "Protection of Children
from Environnental Health Risks and Safety Risks" (62 FR
19885, April 23, 1997), applies to any rule that: (1) is
determ ned to be "economcally significant” as defined under
Executive Order 12866; and (2) concerns an environnent al
health or safety risk that EPA has reason to believe may
have a di sproportionate effect on children. If the
regul atory action neets both criteria, the Agency nust
eval uate the environnmental health or safety effects of the
pl anned rule on children, and explain why the planned
regulation is preferable to other potentially effective and
reasonably feasible alternatives considered by the Agency.

Today’ s action is not subject to the Executive O der
because it is not economcally significant as defined in
Executive Order 12866, and because the Agency does not have
reason to believe the environnental health or safety risks

addressed by this action present a disproportionate risk to



58
children. W believe that the Decenber 31, 2002 final rule
as a whole wll result in equal or better environnental
protection than provided by earlier regulations, and do so
in a nore streamined and effective manner. Simlarly,
today's notice is not expected to change substantially the
| evel of environnental protection provided by the Decenber
31, 2002 final rule, and as a result, it is not expected to
present a disproportionate environnental health or safety
risk for children

H. Executive Order 13211-Actions Concerni ng Requl ati ons

That Significantly Affect Energy Supply, Distribution, or

Use

Today’s notice is not a “significant energy action” as
defined in Executive Order 13211, “Actions Concerning
Regul ations That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May 22, 2001) because it
is not likely to have a significant adverse effect on the
supply, distribution, or use of energy. The Decenber 31,
2002 final rule inproves the ability of sources to undertake
pol lution prevention or energy efficiency projects, swtch
to less polluting fuels or raw materials, maintain the
reliability of production facilities, and effectively
utilize and inprove existing capacity. That rule also
i ncl udes a nunber of provisions to streamline adm nistrative

and permtting processes so that facilities can quickly
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accommodat e changes in supply and demand. It provides
several alternatives that are specifically designed to
reduce adm nistrative burden for sources that use pollution
prevention or energy efficient projects. W do not expect
that today’s action would result in changes to the fina
rules that are so substantial as to have a significant
adverse effect on the supply, distribution, or use of
ener gy.

| . Nati onal Technol ogy Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and
Advancenent Act of 1995 (NTTAA), Pub. L. No. 104-113, 12(d)
(15 U.S.C. 272 note) directs EPA to use voluntary consensus
standards in its regulatory activities unless to do so woul d
be inconsistent with applicable |aw or otherw se
i npractical .

Vol untary consensus standards are technical standards
(for exanple, materials specifications, test nethods,
sanpling procedures, and business practices) that are
devel oped or adopted by voluntary consensus standards
bodi es. The NTTAA directs EPA to provi de Congress, through
OMB, expl anations when the Agency decides not to use
avai | abl e and applicable voluntary consensus standards.

Today’ s notice does not involve technical standards.
Therefore, EPA is not considering the use of any voluntary

consensus st andards.



60

VI. Statutory Authority

The statutory authority for this action is provided by
sections 307(d)(7)(B), 101, 111, 114, 116, and 301 of the
CAA as anended (42 U.S. C. 7401, 7411, 7414, 7416, and 7601).
This notice is also subject to section 307(d) of the CAA (42
U S.C 7407(d)).
Li st of Subjects in 40 CFR Parts 51 and 52

Envi ronnmental protection, Adm nistrative practice and
procedure, Air pollution control, BACT, Baseline em ssions,
Car bon nonoxi de, C ean Units, Hydrocarbons,
| nt ergovernnmental relations, LAER Lead, Mjor
nmodi fications, N trogen oxides, Ozone, Particulate matter,
Pl antwi de applicability limtations, Pollution control
projects, Reporting and recordkeepi ng requirenents, Sulfur

oxi des.

Dat ed:

Jeffrey Hol nstead, Assistant Adm nistrator
Office of Ailr and Radiation
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